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Key Points 

 The Tribunal had to determine whether the applicant had validly elected pursuant to 
subsection 45(2) of the SRC Act, and if so, whether the election barred the applicant from 
seeking compensation pursuant to sections 24, 25 and 27 of the SRC Act. 

 In determining this, the Tribunal had to consider whether a secondary condition, which arose 
from the injury that the applicant elected, was also barred from seeking compensation 
pursuant to the SRC Act.  

Background 

The applicant was a member of the Australian Army (the respondent). 

On 2 April 1990, the applicant was sexually assaulted during the course of his employment. 

On 12 April 1994, the applicant executed an election pursuant to section 45 of the SRC Act to 
commence common law proceedings for non-economic loss.  At this stage, no claim for 
compensation had been made pursuant to the SRC Act.  The applicant’s common law claim was 
stated to be in respect of permanent impairment for a “physical and psychiatric condition”, and was 
finalised by a settlement agreement, awarding the applicant the maximum sum of $110,000.   

On 22 November 2010, the applicant made a claim for compensation for permanent impairment, 
weekly benefits and medical expenses under the SRC Act.  

Liability was accepted by the respondent in respect of post-traumatic stress disorder with comorbid 
depression as a result of the 1990 incident. The respondent accepted that the claimed physical 
injuries had been sustained by the applicant as a result of the 1990 incident however, liability was 
denied in relation to these conditions on the basis that, as the applicant had previously been 
awarded an amount of damages for non-economic loss, and was therefore barred from any further 
permanent impairment and non-economic payments in respect of those conditions. The 
determination was affirmed by reviewable decision on 1 November 2012.  

The matter was listed for a jurisdictional hearing to consider the effect of the section 45 election.  
The Tribunal was required to consider whether the applicant’s election was valid, what conditions 
the election was in respect of, and whether the applicant was statute barred from pursuing a claim 
for permanent impairment in respect of his PTSD. 

The applicant’s solicitor submitted that, since the election was made by the applicant’s solicitors and 
not personally signed by the applicant, the election was invalid. They also submitted that, as no 
claim had been lodged in respect of PTSD, the applicant was not statute barred in respect of that 
condition.   

The respondent contended that the applicant’s election was valid, and that there was no 
requirement for a claim for compensation to be made prior to a valid election being made.  The 



 

 

respondent also submitted that, at common law, a claim for damages is for the whole of the damage 
arising from an incident, which in this case would include both physical and psychological injuries.  

The Law 

Section 45(1) of the SRC Act states that where: 

(a) ‘compensation is payable under section 24, 25 or 27 in respect of an injury to an 

employee; and 

(b) the Commonwealth, a Commonwealth authority, a licensed corporation or another 

employee would, but for subsections 44(1), be liable for damages for any non-economic 

loss suffered by the employee as a result of the injury; 

the employee may, at any time before an amount of compensation is paid to the employee 

under section 24, 25 or 27 in respect of that injury, elect in writing to institute an action or 

proceeding against the Commonwealth, the Commonwealth authority, the licensed 

corporation or other employee for damages for that non-economic loss’. 

Section 45(2)(b) of the SRC Act states that, where an employee makes an election: 

(b) ‘compensation is not payable after the date of the election under section 24, 25 or 27 in 

respect of the injury’. 

Section 45(3) of the SRC Act further states that an employee’s election is irrevocable. 

In relation to whether an election was made in respect of the applicant’s post-traumatic stress 
disorder, the Tribunal noted the decision of Russell and Comcare1 which held that: 

‘In so far as the consequences of an election are concerned, the distinction between 
impairment and non-economic loss is irrelevant. Compensation is not payable “under section 
24, 25 or 27 in respect of the injury”… …it makes no difference that a permanent impairment 
was apparent at the time of the election or only manifested itself at a later time and after the 
damages claim has been settled or determined.’ 

Section 45 of the Supplementary Explanatory Memorandum of the SRC Act states: 

‘Where the employee elects to sue at common law, no amount will be paid out under the Bill 
for permanent impairment or noneconomic loss and the common law action will be subject to 
an impairment threshold of 10% of the whole person and a monetary limit of $110,000. 
Where an employee elects to receive compensation under clauses 24, 25 or 17, the 
employee will forfeit rights to sue at common law for non-economic loss.’ 

 

                                                           
1
 Russell and Comcare [2000] AATA 243, 36 and 39. 



 

 

Conclusion 

The Tribunal found that the applicant had made a valid election pursuant to subsection 45(2) of the 
SRC Act.  

The Tribunal held that the intention of the SRC Act, as reflected in the Explanatory Memorandum, 
was to allow the applicant to make a choice between whether to receive compensation under the 
SRC Act or to sue at common law.  It was not the intention of the SRC Act to allow an applicant to 
make an election, receive the maximum amount of damages payable and then have the option to 
make another claim for further impairments arising from the same events.  

The Tribunal further held that the applicant’s condition for post-traumatic stress disorder arose as a 
result of the applicant’s compensable physical injury sustained on 2 April 1990. Accordingly, as in 
the matter of Russell and Comcare, the Tribunal held that as the applicant had elected, no 
compensation is payable to the applicant under section 24, 25 or 27 in respect of permanent 
impairment resulting from an injury arising out of the assault on 2 April 1990. 

Lessons Learnt 

The Tribunal’s decision confirms that, where an applicant has made a valid election pursuant to 
subsection 45(2) of the SRC Act, the applicant cannot seek compensation under sections 24, 25 or 
27 of the SRC Act in respect of those injuries. More importantly, should a secondary condition arise 
from the injury in which the applicant has elected upon, the applicant cannot seek compensation 
under the SRC Act for that secondary condition, irrespective of whether they were aware of the 
secondary condition at the time of election. It is also noted that a solicitor may elect on behalf of an 
applicant, and it will be deemed as valid election. 
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