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Key Points 

 The Tribunal had to consider whether the applicant had complied with section 53 of the 

Safety, Rehabilitation and Compensation Act 1988 (Cth) (the SRC Act) requiring the giving 

of timely notice of an injury to the relevant authority  

 

 In considering this issue, the Tribunal considered whether the respondent would be 

prejudiced if the claim was allowed 

Background 

The applicant, Mr Burke, was employed by the Australian Quarantine and Inspection Service 

(AQIS) between 2001 and 2009.  

In August 2012 Mr Burke lodged a claim for workers’ compensation for ‘depression and anxiety’ , 

the symptoms of which he first noticed and sought treatment for in 2003. Comcare denied liability 

for the claim by determination dated 26 November 2012, which was affirmed by reviewable decision 

dated 9 January 2013.  Mr Burke requested review of the decision of 9 January 2013 by the 

Administrative Appeals Tribunal. 

Records obtained from Mr Burke’s general practitioner revealed a provisional diagnosis of 

depression at an attendance in August 2003. Further consultations with similar complaints and 

diagnosis occurred in November 2003, June 2005 and October 2005, and Mr Burke was eventually 

admitted as an inpatient in a Brisbane Hospital in March 2007.  Mr Burke was certified unfit for work 

at AQIS for one week in August 2003 and two weeks in June 2005 due to his depressed state. 

The Law 

Section 53(1) of the SRC Act provides that: 

“This Act does not apply in relation to an injury to an employee unless notice in writing of the 

injury is given to the relevant authority as soon as practicable after the employee becomes 

aware of the injury.” 

 

Section 53(3) of the SRC Act allows for an exception to the above exclusion, on the basis that:  

 “the relevant authority would not, by reason of the failure, be prejudiced if the notice were 

treated as sufficient notice… … or the failure resulted… ….from ignorance, from a mistake 

or from any other reasonable cause.” 



 

 

Mr Burke gave evidence that he did not become aware of the severity of his injury until 2012 when 

he became aware of various medical reports attributing his injury to his employment at AQIS. Mr 

Burke argued that notice of his condition was given to AQIS through provision of various medical 

certificates or through his colleagues’ awareness of his hospitalisation. Mr Burke also asserted that 

he had been pressured by his supervisor not to make threats, that his cognitive abilities had 

impaired him to the point where he was incapable of making appropriate decisions, that AQIS 

employees had conspired to prevent him from accessing the required documents to give notice and 

that he had been incorrectly advised to commence a common law claim against AQIS in 2010. 

 

Comcare submitted that Mr Burke first became aware of his injury in August 2003 when he first 

consulted his general practitioner, and that notice of the condition was only given to Comcare in 

August 2012. 

Conclusion 

The Tribunal held that as Mr Burke’s condition was severe enough to warrant attendances between 

2003 and 2005, Mr Burke was likely to have been aware of his injury in 2003 and would certainly 

have been aware by 2005.  

 

The Tribunal held that the notice claimed to be given by Mr Burke around that time (by way of 

medical certificates and his hospitalisation) did not amount to sufficient notice, as notice was 

required to be given to Comcare, not Mr Burke’s employer, and the medical certificates only 

indicated that Mr Burke needed time off of work and did not point to any causal relationship between 

AQIS and the illness.  

 

The lapse of 9 years, or even 7 years if Mr Burke was only aware of his illness in 2005, was held not 

to satisfy the requirement to give notice “as soon as practicable” after Mr Burke became aware of 

his injury.  

 

The Tribunal further considered whether Comcare would be prejudiced should the notice be 

deemed sufficient. Consideration was given to the fact that Comcare’s potential witnesses may not 

remember the events of 9 years past and that some witnesses could not be located. The general 

practitioner notes from 9 years ago also did not demonstrate the process of reasoning that led to the 

diagnosis and Comcare would not have a chance to undertake a timely investigation of that 

diagnosis. Additionally, Mr Burke had a history of psychiatric treatment and there were numerous 

events in 2007 which caused significant worsening of his injury, therefore making it very difficult to 

determine the extent of AQIS’ contribution. Comcare was also deprived of an opportunity to 

undertake rehabilitation at an earlier stage to prevent the extent of the injury. 

 

Finally, the Tribunal found that there was no evidence to suggest that Mr Burke was ignorant or 

mistaken regarding giving notice. 



 

 

Lessons Learnt 

The decision is a good example of an instance where notice of an injury was given too late, and 

provides in depth discussion of the matters that will be considered by the Tribunal in circumstances 

where a claim is denied pursuant to section 53 of the SRC Act. 

 

It is clear that actual notice needs to be given to the relevant authority, and that colleague 

awareness and an accumulation of medical certificates was not sufficient in this case. Additionally, a 

7 year lapse in giving notice was not considered timely, and that to allow a claim in circumstances of 

untimely notice would be prejudicial to the relevant authority in numerous ways. 
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