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Mules v Ferguson [2014] QSC 51 

Background 

The plaintiff, Nancy Mules, began experiencing headaches and a sore neck in early 

September 2008. The plaintiff perceived the issue be a musculo-skeletal problem and 

attended a chiropractor. On 12 September 2008, she consulted her general practitioner, the 

defendant Kaylene Ferguson, about her condition. The defendant recommended the plaintiff 

take pain medication and to continue sessions with her chiropractor. The defendant ordered 

a CT scan which detected irregularities with her cervical spine and confirmed that the 

plaintiff’s symptoms were musculo-skeletal in nature.   

By 24 September 2008, the plaintiff’s condition had deteriorated severely and she had to be 

admitted to hospital. There she was finally diagnosed with cryptococcal meningitis. Whilst 

the hospital was able to save the plaintiff’s life, she was left with hearing loss, blindness, loss 

of balance, altered sensation and discomfort in her limbs and extremities, and developed an 

adjustment disorder.  

The plaintiff commenced proceedings against the defendant for a claim in negligence.  

Duty of Care  

Henry J observed that the defendant owed the plaintiff a duty in both contract as well as in 

tort. In contract, the defendant owed the plaintiff a duty to “exercise reasonable care and skill 

in the provision of professional advice and treatment. The defendant’s duty in tort was 

expressed similarly, but his Honour also noted that it “extends to examination, diagnosis and 

treatment of the patient and the provision of information”, and in certain instances to 

“determine whether a patient ought to be referred for specialist assessment”. Failure to do 

so potentially constitutes breach.  

Breach of Duty  

The plaintiff alleged that the defendant breached her duty by way of the following:  

 Failing to obtain a complete history from the plaintiff; 

 Failing to perform an adequate clinical examination of the plaintiff; 

 Failing to recognise the significance of the plaintiff’s deteriorating clinical features;  

 Failing to recognise the plaintiff’s clinical features were deviating from those of a 

persistent musculo-skeletal condition;  

 Failing to refer the plaintiff for further assessment in circumstances where the result 

of the CT scan of the cervical spine did not sufficiently explain why the plaintiff was 

suffering from the symptoms she complained of;  
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 Failing to appropriately refer the plaintiff either to a private neurologist or general 

physician or to a hospital emergency department for urgent assessment.  

It was not the plaintiff’s allegation that the defendant should have reasonably foreseen that 

the plaintiff may have been suffering from cryptococcal meningitis. Rather, the plaintiff 

alleged that the defendant ought to have reasonably known that the plaintiff’s symptoms 

were not attributable to a musculo-skeletal condition.  

The plaintiff alleged that the defendant’s breach of duty by way of the above failures caused 

the plaintiff’s resultant injuries.  

The plaintiff engaged, among other expert witnesses, GP Dr John Turnbull and consultant 

infectious diseases physician Associate Professor Damon Eisen. Dr Turnbull testified that as 

at 19 September 2008, the defendant should have been alerted to more widespread 

neurological disaster and should have referred the plaintiff to a private neurologist. The 

defendant on the other hand, called on the expert testimony of, among others, infectious 

diseases physician Professor Michael Whitby. Whitby and Eisen prepared a joint report 

which concluded that the defendant conducted a thorough and adequate examination of the 

plaintiff. The defendant had obtained a comprehensive medical history from the plaintiff.  

Henry J found no breach by the defendant of her duty to exercise reasonable care and skill 

in not recognising the potentially serious condition may have been developing. Nor did she 

breach her duty in not referring the plaintiff to a neurologist, general physician or emergency 

department.  

His Honour concluded that the symptoms which the plaintiff had complained of suggested 

she was suffering from a condition which was musculo-skeletal in nature, the CT scan 

supported this conclusion, and there was no further evidence which would have caused the 

defendant to refer the plaintiff to a specialist. Perhaps the only shortcoming in the 

defendant’s conduct was when the plaintiff complained of neck pain and headaches the 

defendant ought to have investigated the neck pain further. However, this was unlikely to 

have detected anything that would have prompted a different course than was taken.  

Our Observations 

Doctors owe patients a duty of care to exercise reasonable care and skill. The scope of the 

duty will depend on the medical evidence available and the reasonableness with which the 

defendant was able to obtain the medical evidence that would prompt a defendant to 

undertake further action.  

Henry J observed that “hindsight bias, driven by the knowledge that the plaintiff was the 

subject of a much more catastrophic condition than suspected, may naturally cause 

commentators to make more than is reasonable out of symptoms which had more than one 

potential cause”. 
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Disclaimer: This article is intended for informational purposes only and should not be 

construed as legal advice. For any legal advice please contact us. 

 

 

 

 


